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IN THE UNITED STATES DSTRCT COURT

FOR THEDISTRICT OF UTAH, CENTRAL DIVISION

kkkhkkk*k Kk k%

KANE COUNTY, UTAH, a Utah
political subdivison, et al., Civil No. 2:05-CV-0941BSJ
Plaintiff,
MEMORANDUM OPINION
VS. & ORDER

DIRK KEMPTHORNE, in his official

capacity as Secretary of the Interior, et

al. FILED

CLERK, U.S. DISTRICT COURT
June 29, 2007 (3:34pm)
DISTRICT OF UTAH

Defendants

NATIONAL TRUST FOR HISTORIC
PREERVATION, et &,

N N N N N N N N N N N N N N N N N N

Intervenor-Defendants
On JAnuay 22, 2007, the abovegptioned procedingcamebefole this court fola heang
on pendingnotions. &awn T. Welch ad Matthew L Crockett appared on behalbf the
plaintiffs Kane and Gafield Counties, thar Boards d Commissoners and the Kane County
Water Consavancy District (the“Couwnties”); Thomas K. Srodgrass ad Jaed C. Bennett
appeared on behdf of Dirk Kempthorne, the Secretary of the Interior,* theInterior Depatment,
the Bureau of Land Mangement, Kéhleen Clark, Gee Teland and David Hunsker ¢he

“Fedenl Defendants); Edwad B. Zukoski and JMcCrystie Adams apead on behalbf the

YThe phintiffs’ Comphint and Amended Complint named Gle Norton asthe defendan§ecreary of the
Interiar. Ms. Norton ha sihce left hat office, and the ourthereby substiutes he sucessorDirk Kempthorne as a
named defendant. SeeFed. R. Civ. P. 25(d)(1).
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National Trust foHistoric Preseration, the Sierr&lub, the Widerness Societgnd the
Southern Utah Wilderness Allian¢gne “‘Intervenor-Ddendants”).

BACK GROUND

By Presidential Proclarmian No. 6920, dated Septemlded, 1996 (the Proclamation”)
President William J .Clinton esteblished the Grand Starcase Esalante Naiond Monument,
encompasing morehan 1.8 million acres gfublic lands locatéin Kane ad Gafield Counties.
SeeProc. No. 6920, 61dd. Reg50223-50227, 110 Stat. 4561 (1996y its own terms, “[the
edalishment of this monumert is subjed to valid existing rights.” Proc. No. 6920, 61 Fed. Reg.
50225, 110 Stat 4564.

The Prodamation required the formulation of a management plan for the Monument:

The Secetay of the hterior shd manag the monument throtighe Bireas of

Land Mangement, pursu# to applicable leg) authorities, to implement the

purposes d this prodamation. The Secretary of the Interior shall prepare, within

3 years of this cate, amanagement pan for this mawument, and shall promulgate

such rgulations for its managmnent as hdeems ppropriate This proclam@on

does ot resave water as amater of Federa law. | direct the Secretary to aldress

in the managment plan thex¢ent to which wateis necssaryfor the poper are

and mangement of theobjects of this monument and thdent to which furthe

action may benecessay pusuant to Federad or Stde law to assue theavailability

of water.
Proc. No. 6920, 61d€. Reg50225, 110 Stat. 4564.

In Novembeiof 1998, the Breas of Land Mangement (B.M) releasel a drdt

management plan and draft environmental impact statement for the Monument, followed by a

2The Proclamaion wasmade pursuart to theauthority grantedby Section 2 of the AntiquitiesAct of 1906, Act
of June 8, 1906, ch. 3060, 34 Sta. 225 (1906), codified at16 U.S.C.A.§ 431 (2000). Congress subsequenty ratifiedan
exchange bUtah gate schal trust lands wihin the Grand SaircaseEscahnte National Monumentfor federallands
located outsice of the Monument’s boundaries. SeeUtah Scholsand Land€Exchange At of 1998,Pub.L. No. 105-
335,112 Sat 3139 (1998). Congress also adustedthe boundaliesof the Monumernt, excluding certain named townstes
and othe parcels, ard adding the East Clark Bench to the Monument. SeeAct of Nov. 6, 1998, Pub. L. No. 106-355, title
11, 112 Stat. 3247, 3252-53 (1998); Act of March 6, 2000, title |11, § 307, 114 Sta. 33 (2000) (making corrections).
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four-month public comment period. Thé& B then relased &roposed Margement Plan,
notice of vhich was published in tHeedeal Register See64 Fal. Reg 41129-30 (July9,
1999). Bllowing another omment period, the Sextay of the hterior sighed an Aproved
Managment Plan and Rerd of Decision on Novembet5, 1999 (the Managment Plan”)
which went into effe¢ on Febuary29, 2000, the date thaotice of the eélease of the
Managment Plan was published in thedeal Register See65 Fal. Reg 10819 ([Ebruay 29,
2000).°

The Mangement Plan undtakes to “potect the mgiad historic ad scientific esoures
in the Monument” bynanaghg theMonument “acordingto two basic principles.”

First and éremost, the Monument will remaingtected in its primitive, frontier

state. The BM will safeguard theremote ad undevelop& chaacte of the

Monument, which is essential to the protection of the saentific and historic

resouces. Seand, the Monument will provide opportunities for the stotly

scientific and historic resowes. . . .
(Grand Staircase-Estante NationaMonumat Approved Mnagemat Plan/Record of
Dedsion, “Introduction” at iv.) The Management Plan adopts a d&gy that limits visitor
developmentto minor facilities such as intaretive kiosks and pullouts, located in smadias
onthepeaiphery of theMonument,” and limits motorized access b Monument lands:

Motorized accss will also be linted. The Plan agggndes a rod network, vinich

will be left largely in its presently unmproved condition. ThePlan dso

eliminates crossountrymotorizd travel. In doing so, th&LM will ensure that
the ranote, undevelogknatureof this landscapeemans for geneations to come.

(1d.)

“The Plan also addsses valid rigts which wee recognized and protded in the

3Copiesof the Approved Manggement PlanandRe®rd of Decision ae available from theBLM ard online at
http://www.ut.blm.gov/monumenfplannng-monumentplanphpin .pdf file format.
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Proclamation,”id. at v), includinghighway rights-of-wg established pursnato R.S 24774
indeed, the te of the Mangement Plan wasvised to “enphasize that nothing in the Plan
extinguishes anyalid exiging rnghts-ofway in Grand StairaseEscalate National Monument.”
(Id., “Record of Decision,” a ix.) In particula, “Nothing in this Plan alters in anyay anylegal
rights the Counties of Gaeld and Kae or theState of Utah hato assert and giect R.S. 2477
rights, and to challersgin Faelerd court, or ay other @propriatevenue, ay BLM road dosures
that theybelieve @ inmnsistent with their rights.(Id.)

Foatnate 1 to Chater 2 of the Plan daborates an this point:

Some govenment entities maliave avalid exiging right to an acess route under
Revised Statutes (R.S.) 2477, Act of June 26, 1866, ch. 262, § 8, 14 Stat. 251
[codified as ameded at 43 U.S.C. § 932 until repexhin1976 bythe Felerd

Land Policyand Mangement A¢ of 1976 (EPMA), Public Law 94579, Section
706(a) Stat. 2744, 2793 (1976)], whichagted “[the right-of-way for the
construction of higways over public lands, notservel for public usse.]” As
desaibed intheUnited Sttes Depatment o Interior, Regport to Congress m R S.
2477 (June 1993), claims of hig-of-ways under R.S. 2477 aoententious and
complicated issues,hich haveresulted in extensive litigation. Seg,Sierra
Club v. Hodedl, 848 F.2d 1068 (10th Gr. 1988); Sauthern Utah Wilderness
Alliance v. Bureau of Land Mangement, Consolidated Case No. 208-836-S
(D. Utah, filed Od. 3, 1996, pendinglt is unknown whethemy R.S. 2477
claims would be sserted in the Monument whi@areinconsistent with the
trangportation decisions malein the Approved Plan o whether any of thaseR.S.
2477 claims would beddgermined tobevdid. To the extert inconsigent daims
aremade, the Jality of those clans would have to be termined. 1 claims are
determined to bevdid R.S.2477 highways, the Approved Plan will respect those
as valid existig rights. Otherwise, theansporton system desdbed in the
Approved Pln will betheone administered in the Monument. Nothing in this

‘R.S.2477 isformdly known & the Act of July 26, 18®, ch. 2628 8, 14 Stat251, 253, RevisedStattes §
2477, formerly codfied at43 U.S.C. § B2 (1970) (repealed). It provided as follows, in its emirety: “T he right of way for
the caoistruction of highways over the pubic lands,nat reerved fa pubic usesisgranied” Secion 706(a)of the
Federal Land Policy and Management Act of 1976 (FLPMA), 90 Sta. 2793 (1976), repealed section 8 of the Act of Juy
26, 1866, 43U.S.C. § B2 (1970), R.S. 2477, effective Octobe 21, 1976. FLPMA repealed R.S. 2477 “and its
open-ended grant of rights-of-way over public lands while explicitly protecting R.S. 2477 rights-of-way in existence on
thedae o theFLPMA’s passage.” Sierra Clubv. Hodel 848 F.2d 1068, 1078 (10th Cir. 1988), overruledon other
grounds Village of Los Ranchos deAlbuquerque v. Marsh, 956 F2d 970,973 (LOth Cir. 1992).
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Plan extinguishes any vdid existing right-of-way in the Grand Starcase Escalante

National Monument. Nothing this Ran altes in anyway anylegal rights the

Couwnties d Garfield and Kane or the Stae of Utah hes toasset and protect R.S.

2477 rights, and to challergin Felerd court or othemapproprate venugany

BLM road dosures thet they bdieve are inconsigent with thar rights
(Id., ch. 2, at 46 n.1.)

Neitherthe Mangement Plan nor the Rexd of Decision undertook to identifgll of the
Couwnties’ urresdved daims of R.S.2477 rights-of-way within the Monument boundaries, or to
adjudicatethe validityof anyparticula clam. Instead, the Plan digndes a trael route sgtem
for the Monumat that is delineated on Map 2tbie Plan, and providehat “[a]nyroute not
shown on Map 2 is considst closd upon approveof the Plan, subject to valid exisg) rights.”
(Id. ch. 2, at 46.)Map 2 rdlects previouslyidentified R.S. 2477 rights-afiay, including the
Burr Tral Road, the Hole-in-thé&kock Road, ad the Skutumpah Road, and indicatieem to be
“open” to travel, subjeco restrictions on the use offdfighwayvehicles. A quoted abovehe
Plan leaves thdetemination of the validityof the Counties’ unsolved R.S. 2477 claims to a
“Fedeanl cout or other apropriatevenue.”

On Novembe 14, 2005, the Counties commeddhe bove-@aptioned atton, seeking
declaratory, injunctive and mandamusredief invalidating the Management Han'’s travel route
system as beingrbitray, capicious and contry to law, and érbiddingthe BLM to implement
anyroad trael restrictions within he Monument befre déerminingwhethersuch rstrictions

would impair any vdid existing R.S.2477 right-of-way claimed by the Counties a the Counties’

right to mantain dass ‘B” and “D” roadswithin their respective boundaries® The Counties’

*The Couries’ pleadings do nat seekthe adjudtaton in thisforum o anyparicular RS.2477 chim within the
Monument boundaries. Likethe Management Plan, the Counties’ pleadings defer thosedeterminations to aother day.
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Complaint (dkt. no. 1), and theirrBt Amended Complaint, filed Beuary 27, 2006 (dkt. no. 9),
also ask this @urt to invalidate any Management Han provision tha would restrict Kane County
Water Consavancy District’s dversion of water from within the Monument in the exercise of its
exiging or potential state law aterrights.

OnMay 5, 2006, the Federa Defendants mowved to dismiss the Counties’ compaint,
arguing tha the Counties lack standirig sue beause theg fail to allege a oncree “injury-in-
fact” resuting from the BLM’ s aloption of the Management Han, and they faill to date aclaim
upon which reef maybe gantal becase felerd law does not rguire the BM to identifyand
detemine all exising R.S. 2477 rigts-of-way when pepaing amanagment plandr the
Monument. Thelso asseéthat the Counties’ claims awmripe ad arebaried bythe doctrine
of soveeign immunily. (SeeFederd Defendants’ Motion to Dismis, filed May5, 2006 (dkt. no.
17).)

On May26, 2006, thentervenor-Ddendants filed a motion for judmgent on the
pleading, assertingsubstantiallythe sameegasons’as the Edeal Defendants’ motion.
(Defendant-Intervenors Southern Utah Wilderness Alliane@t &’s Motion for Judgment on the
Pleading, filed May26, 2006 (dkt. no. 23), at 1:First and forenost,” the htervenor-
Defendants ontend, “the Wited States magot be sued Is&d upon baralle@tions of title, such
as maddy the Counties herexcept under th@uiet Title Act, 28 U.S.C. § 2409a, which the
Counties failed to invoke.”ld. a 2; see also Memorandum in Support of Bendant-Intervenors
Southern Utah Wilderness Alliancet al.’s Motion for Judgment on the Ri@ags, fled May 26,

2006 (dkt. nos. 21/22) (“SUWA Mem.))



Case 2:05-cv-00941-BSJ Document 65  Filed 06/29/2007 Page 7 of 30

STANDING TO SUE

The Counties Unresolved R.S. 2477 Right-of-Way Claims

At the coe of theCounties’ claims is a question of seqoe.

In their view, maagement of oad trael within the Monument should be adsised by
the BLM only afte all of the Counties’ umsolved R.S. 2477 fing-of-way claims havéoeen
determined by the agency.

The Counties allegythat the arrent road trael restrictions imposed bthe Mangement
Plan’s travel route systam ae arbitrary, capricious and nat in accordance with law,® paticularly

when onsidered in ligt of the B.M’s administrative reord. h definingthat reord,” the

®In this action, theCounties ek judicial review of the Management Plan pursuant to the Administrative
Procedure Act5 U.SC.A. 88 70letseq.(2007)

Under the APA, a reviewing court may setaddefinalagengy adion thatis “arbitrary, cgpricious, an
abuse of discretion, or othe@wise not in a&cordance with law.” 5 U.S.C 8§ 706(2)(A); Silverton
Smowmobile Cubv. U.S. Fored Serv., 433 F.3d 772, 779-80 (10th Cir.2006). “[T]he essenial
function of judicial review [of agency action] is adetermination of (1) whether the agency acted within
the scpe d itsautority, (2) wheher he agncycomplied with presribed praeduresand (3)
whetherthe acton is othewise abitrary, capriciousor anabuse o discretion.” Olentouse v.
Commodity Credt Corp, 42 F3d 1560,1574 @0th Cir.1994).

Utah Shared Acces Alliancev. Carperter, 463 F.3d 1125, 1134 (10th Cir. 2006), cert. denied, 127 S. @. 2100 (2007).
There appears to be a consensus anong the parties tha the Management Plan constitutes a“final agency action” within
the meaning of the APA. (SeeMemaandum of Pants ard AuthoritiesRegarding Whetherthe GSENM Planis Final
AgencyAction, filed February2,2007 @kt. no. 59); SuppementalMemorandum o Legl Issue dscused atHearing
on Motion to Dismiss and Motion for Judgment on thePleadings, filed February 1, 2007 (dkt. no. 56); cf. Defendant-
Intervenors Sauthern Utah WidernessAlliance,etal’s SuppementalMemoiandum n Suppet of Motion for Judgment
on the Pleadigs, filed Februaryi, 2007 @kt. no. 57))

"Asthe cairt of appeas has exphined:

A district cout reviews an agency action to dgermine if it was “arbitrary, capricious, anabuse of
discretion, or othewise not in acordance with law.” 5 U.S.C. § 706(2)(A). A review under this
standard isgeneally basedon the full administrative reord that was beforeall decision m&ers,
including in this case lhe Deciding Officer and he Revewing Officers,atthe ime d the decsion.
Citizensto Preseve Overton Park,Inc.v. Volpe, 401 US.402,420,91 SCt. 814,825,28 LEd.2d
136 (1971). The district cout must have before it the “whole record” on which the agency acted.
Appalachian Power Co. v. EPA, 477 F.2d 495, 507 (4th Cir.1973). See dsoOverton Park, 401 U.S. at
419,91 SCt. at825.“[T]he focal paint for judicial review shaild be he admnistrative recad akready
in existenae, nat somenewrecad madeinitially in thereviewing court.” Camp v. Pitts, 411 US. 138,

(continued...)
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Counties look beynd the public comment peds on the drafmanagment planad proposed
management pan in 198 and 109, pointing ingtead to prior agency activity which purportedly
undertook to makadministrative deteminations concering theCounties’ R.S. 2477 right-of-
way claims aféctinglands now pdrof the Monument.

Accordingto the Counties, the BIl's Richfield field ofice began such a effort in 1991
aspart of an invertory of public roads that was takenwhile the agercy was formulating a
transportéion plan for the BM’s Henty Mountain Resourcérea. SeeCombined Opposition
to the Felerd Defendants’ Motion to Dismis and the Diendant-Intervenors’ Motion for
Judgment on the Pleadisgfiled dine 16, 2006 (dkt. no. 30)ounties’ Mem.”) at 5 19.) A
similar inventory of public roads purportedly was begun by the BLM’ s Esclante and Kanab field
offices in 1993. Id. at 5 7 10.) e Counties avdahat thesedministative déerminations
would have vidated 75 to 85 peent of the Counties’ R.S. 2477 higof-way claims—many
“for roads cossinglands that areaow within the Monument”—but thelB/ ceaed proessing
the R.S. 2477 determinations in 1994 or 1995, and nenefinalized. (d. at5 1 1112.)

Nor wee the incorporaed into the traveoute syptem adoptedsapart of the
Monument’s Management Han in 1999. “During promugation o the Plan,” the Counties asset,
“the BLM planners did not sume the administrative @eminations for Gdield and Kane

Countyroads.” (Id. at 6 1 16.) r fad, the 1999 Record ddedsion makes no refence to ay

’(...continued)

142, 93S.Q. 1241, 1244, 36 L.Ed.2d 106 (1973). The complete administrative record consists of d
documents and materials directly or indrectly considered by the agency. Lloyd v.lllinois Regional
Transp. Authority, 548 F.Qupp. 575, 590 (N.D.111.1982); Tenneco @ Co.v. Departmentof Energy
475 FSupp.299,317 O.Del.1979).

Bar MK Rarches v. Yueter, 994 F2d 735,739 (LOth Cir. 1993). Wheher he BLM'’s prior road nventory work in 1991
and 1993 was paof the ‘recad” relied upm bythe BLM in formulating the 1999 ManagemenPlanremansunclear.

-8-



Case 2:05-cv-00941-BSJ Document 65  Filed 06/29/2007 Page 9 of 30

such administrative determinations a al—*"[d]espite the Counties’ requests that the BLM
plannes addrss the exienceof the Counties’ rads . . ..” (d. at 6 § 179

Havingprovisionallyfound that 75-85 peent of the Counties’ R.S. 2477 claims were
valid during its prior public road inventory process—as the Counties now insist the BLM
did—the Counties find it soewha disingenuousdr the B.M’s Managment Plan to rée that
“[i] tis unknown whethemy R.S. 2477 claims would be assdrie the Monument which ar
inconsigent with thetrangportation decisions malein the Approved Plan o whether any of thase
R.S. 2477 claims would be determined tovhkd.”

The Couwnties sibmit that “the Federa Defendantshave not deiedthe exiseénceof anyof
theserights (dating tha it is not known whethe they exist), rather they have meaely refused to
consider thm” in formulatingthe Mangement Plan. I¢. at 13 (enphasis in originy) The
Counties assert that “ftg Plan’s fdure to identifyand protet these viid existing rights leaves
Kane and Gafield Counties & risk of bang sued (again) if they take action to manage, mantain
or use theiroads that restricted onot shown on Map 2” ahe Mangement Plan. I¢.). Or,
as the Mangement Plan itself sggsts, the Plan burdens the Counties with thd teseek
validation o ther unresdved RS. 2477 right-of-way claims in the courts.

The Couwnties insig that the BLM must b mae than pay lip sevice to eisting rights
within the Monument, and they ask, “Would it bearbitrary and capricious for theagency to
ignore whd it alreadyknows . . . anddopt a plan in willful ignaainceof wha it alreadyknew”

about the Counties’ urselved R.S. 2477 claims@Transcript of Haring dated Januarg?2,

8TheCountiesaverthat“MapZ o thePlanfails to show many historic KaneandGarfield Caunty roads”
(Counties’ Mem. at 10 1 36.)

-9-
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2007, at 44:3-6 (Mr. Welch)

[A] Il we are askingfor on bénalf of theplaintiffs is the chareto show the Court

the reord, and we béeve thee ae items that wer within the possession and

control of the BLM that were nat included in therecord that maerialy relate to

the issues addseed in the cli@nged portions of the Plamd presat to the

Court what fats did the agncyhave b#ore it when it made its decision to adopt

the transpdation section and vi@r mangement seions of the Monument Plan.

(Id. at 18:11-20 (Mr. Welch)

The Couwnties sek declaratory rdief establishing tha the trangportation and access
sections of the Management Han abitrarily, capriciously and unawfully impair thdr interestsin
“the continuing use, access, possession, maintenance and management of their rights-of-way”
within the Monument. (First AmendeComplaint for Mandamus, [aaory and hjunctive
Rdief, filed February 27, 2006 (dkt. no. 9) (“First Amd.Cmpt.”), at 24 1180-83;id. at 26 1 1.)
Theyseek to Bjoin enforement of théransportdon and acess setwons of the Plan, including
Map 2, (d. at 25 1 88, 27 | 3as wdl as the implementation of f'gy road maagement deisions
within the Monument, including usestrictions, closuieand relamation ativiti es, unless and
until Defendats determine that sh@actions a lawiully subject to valid exigtg rights . . . .”
(Id. at 27 4.) Theyalso seekdn orde in the naturef mandaus” dire¢ing the Sexetay and
others “to first determine Plantiffs’ valid existing rights before asseting or taking any action” to
enforce orimplement the transpottan and acess settons of the Plan, and to remosay
physical acess baiers “from anyright-of-way or roa within the Monument” that has bee
placal pursuant to the Planld(at 27-28  5.)

Restriction of Off-Highway Vehicles

Moreove, the Counties submit, the Mareagent Plan attempts to tdgte the usef off-

-10-
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highway vehicles an roadswithin the Monument tha have dready been acknowledged & RS.
2477 rightsof-way and are designaed a “open” on Map 2 of the Plan, indluding the Burr Trail
Road, the Holen-the-Rock Road,ral the Skutumpah Roadld(at 7-8 {{L9-25.) TheCounties
alleged that theyvould permit the use aff-highway vehicles on thoseads—a uséhe
Management Plan forbids.ld.) They sesk injunctive relief against enforcement o the Plan’s
OHYV userestridions. (d. at 27 1 34.)

Coordination with Local Governments

Besides not making theequisite R.S. 2477 rigltf-way deteminations, the Courds
allege that the BM improperlyexcluded Countpfficials and the considation of Countyplans
from its planningorocess in 1998-1999, contrato the mandate dhe Felerd Land Policyand
Management Act (FLPMA) that “[lJand useplansof the Secretary . .. shdl be consigent with
State and lodglans to the mamum exent he finds consistent with éerd law and the
purposes of this A¢' requiring the Seataly to develop land usglans considang thepresat
uses d thelands and in coordination with local government. 43U.S.CA. 8§ 1712(c)(9); see43
U.S.CA. 881701(a)(2) (declaring tha “the naiond interest will bebest realized if the public
lands and theirasoures ae perodically and sgtematicallyinventoried ad their preent and
future usas projected tlough a land us@lanningprocess coordinatg with other ledeal and
State planningfforts”); 43 U.S.C.A. 1712(bje). The Counties allegthat theyattempted
meanindul participaion in the development of the Plan, but théioes wererebufed,” that
thar “comments and protestswere ignored,” and tha the Management Ran “utterly fails to
address Plaintifs’ local plans.” First Amd. Cmplt. at 19-20 Y 552.)

Section 202(c)(9) of FLPMA reads

-11-
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In the development and revision of land use plans, the Secretary shall—

(9) to the &tent consistent with the law®gerningthe administration of
the public lands, codinate the land usaventory planning and mangement
activities of or br such lands ith the land use plannirgnd mangement
progams of otheFedenl depatments and ancies and of the Statesid local
governmats within which the lands atecated, intuding, but not limited to, the
statewide outdoorecreation plans desloped undethe Ad of September 3, 1964
(78 Stat. 897), am@ended [16 U.S.C. 4601-4 et se@hd of orfor Indian tribes
by, amongother thing, consideringhe policies of pproved Stateral tribal land
resouce maagement progams. h implementing this diréwe, the Se@tay
shall, to the exdnt he inds practich keep pprised of State, lad, and trib&land
use plans; assutbat considett#on is given to those State, ldcand tribal plans
tha are germanein the development o land use plansfor public lands; asst in
resolving to the extent practi€anconsistencies betwe Federal and norFederd
Government plans and shall provide for meaningful public involvement of State
and locagovenment offcials, both eleted and ppointed, in the development of
land use programs, land use regulations, and land use decisions for public lands,
including arly public notice of psposed dasions which mayave asignificant
impact on non-Federa lands. Sud dficials in each Stte are authorized tofurnish
advice to the Secretary with respect to thedevelopment and revision of land use
plans land use guidelines, land use rules, and land use regulations for the public
lands within such State and withspect to such othéand use mattsras maye
referred tothem by him. Land use plans of the Secretary under this section shdl
be consistent with State and lbp&ans to the marmum exent he finds consistent
with Fedea law and thepurposes d this Act.

43 U.S.C.A. § 1712(cH).

The Couwnties asset tha the BLM' s mordination with local governments pursuant to
FLPMA § 202(c)9) duringthe formulation of thélanagment Plan in 1998-1999 should be
measured by “the standard, ‘to the maximum extent practicable,’” astandard tha “is «fficiently
predse to permit a féerd court to evéuate” theFederd Defendants’ coadination effots and
assess wiibker theyhave ated in a maner ‘tonsistent with corrgssional intent.”Sierra Club

v. Edwards 1983 U.S. Dist. EXIS 17625, at *12 (D.D.C. 1983)Measued bythat standard,

The Counies cted his unpublshed dedion in their Notice d SupplementalAuthority, filed June 252007
(continued...)
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the Counties ange, the BM’s 1998-1999 planningrocess fails to comport with comngssional
intent as embodied inLPMA 88 202(c)®) and 20Z)(5) (“In the devlmpment and n@sion of
land use plans the Secretary shell— * * * (5) consider present and paential uses d the public
lands;”). TheCounties contend that “fie proedurd and substantive de€ts in the deslopment
and implementation of the dnsportation and écess section of the Plan deg it of any
legtimate authorityor efect,” (First Amd. Cmpt. at 25  86), 1ad theyask that erdrcanment of
the transpdation and agess setions of the Plan, includiniglap 2, LAND-4 and Water, be
enjoined. Id. at 25 1 88.)

The Courties’ Standing to Sie and “Injury-in-F act”

As the coutrof appels has explained:

To satisfythe standingequiranent of Articlelll, Plaintiffs must demonsitethe
following:

(1) that the plmtiff[s] have sufered an tnjury in fad”—an
invasion of ajudicially cognizable interest which is(a) concrete
and paticularized and (bactudor imminent, not conjectural or
hypothetical; (2) thethere [is]a caisal connetion betwea the
injury and theconduct comgdained of-theinjury mug befairly
traceableto the challengd ation of the defadant, and not the
result of the indeendent ation of some third p&y not beforethe
court; and 8) that it [is] likely, as opposed to nely speculéive,
that the injurywill be redessed by farorabledecision.

Bennett, 520 U.S. at----, 117 S.Ct. at 1163 (citing Lujan v. Defenders o Wildlife,
504 U.S. 555, 560-61, 112 S.Ct. 2130, 2136-37, 1E4.Rd 351 (1992))

Stae of Utah v. Babbitt, 137 F.3d 1193, 1202 (10th Cir. 1998) (quoting Bennét v. Speay

520 U.S. 154, 167 (1997)).

%(...continued)
(dkt. no. 62.
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The Couwnties insig that they have aleged the requisite “injury-in-fact” to ther legally
cognizable interests flowinffom the Fedenl Defendants’ &ilure ‘to identify exigding rights and
to adopt the Plan subject to thosehtgy” (d. at 16.) h particula, countyofficials complain that
the Plan’s travieroute sytem restricts use geveal aknowledgd R.S. 2477 highwa byoff-
highway vehicles, ad omits severalauntyroads fom the traveroute map kogeher, indicéing
tha swch roadsare now deemed to beclosed. They dso asset tha the BLM has keen dow to
respond tothe Counties’ requeststo conduct road mantenance activiti es within the Monument *°
According to the Couwnties, the BLM’ s implementation of the Management Han without first
decidingthe R.S.2477 isques “constitute]s] a present and continuing impairment of Plaintiffs’
rights” to regilate and miatain public roads within their spective jurisdictions. Iq. at 15.)

The Counties also insist that their claims @pe foradjudication. If. at 16 (dting
Wyoming Outdoor Council v. United States Fir8ervicel65 F.3d 43, 510.C. Cir. 1999) (a
partyinjured byagencyfailureto meet a pocedual requirement maygomplain at the time the
failure takes plae)).)

“Injury-in-Fact” and the Counties Unresolved R.S. 2477 Claims

The Counties’ ajument concaing sequene, viz., that the B M failed “to follow proper
procealure to identifyexiging rights and to adopt the Plan subject to thosétsg' sugests that
the BLM has an established procedure for determining R.S.2477 right-of-way claims, andin
turn, that the BM has the primarjurisdictional authorityo determine thealidity of R.S. 2477

claims in a fahion that imgtates pocedual due pocess oncens. hdeed, th&€ounties assert

10(SeeDe(:IaraIion of Brian B. Bremner, filed June 16, 2006 (dkt. no. 31), a 9-11 1 32-38; Declaration of
Louis Pratt J., filed June 162006 @kt. no. 32),at5-8 1127-34)
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that the agncyhas aduty to make such derminations as an integ pat of its own agncy
planningprocess—a ministerial dutgnforcedle byR.S. 2477 claimants througlpatition for
judicial reliefin the naturef a wit of mandamus.

In Southern Utah Wierness Alliance v. Beau of Land Manageme 425 F.3d 735
(10th Cir. 2005), the cotuof appals examined the BW’s authorityto determine R.S. 2477
right-of-way claims, and did soat samelength. In thet case Kane County and Gafield County
argued thet the BLM’ s alministrative determinations of severa of the Cownties’ R.S.2477 right-
of-way claims wee invalid beause theagncyhad no fomal procelure br making
administrative R.S. 2477 determinations and could not exgraisaryjurisdiction over such
claims:

In its 1993 Report to Congress m RS. 2477, theDepatment o the Interior staes:

“No formal proess for éher asseing or recognizing R.S. 2477 rights-ofvay

currently is provided in law, regulations or DOI pdicy.” DOI 193 Report to

Congess at 25 gcoquizing that thereareno formal pocedues fordetemining

the validityof R.S. 2477 claims). That cumstanceemains. 1 the absece of

guiding wules, the BM determinations we imprope and thedistrict court’s

reliane on the derminations wasreor. SeeState of Utah v. Andrud86 F.

Supp. 995, 1009 n. 19 (D. Utah 1978nding that primaryjurisdiction does not

applywhere thee is no reglatoryschemebeyond the provisions of FRMA and

observingthe ned for “an administrative méanism throuly which primay

jurisdiction could be exerciseg”
(Substitue Opaing Brief of Appellants Kae and @Grfield Counties, filed dly 2, 2004, in
Southern Utah WWderness Alliance v. eau of Land Managemg Case No. 04H073, at 20.)
The Counties noted that th& B had cutailed the makingf such deerminations for its own
internal purposes:

Historically, BLM regularly remgnized R.S 2477 ridnts-of-wegy for its own

internal purpose U.S. Dept. of thenterior, Repdrto Congres on R.S2477
(June 1993) at 25. That ptece ended with the 1993 instruction of the &stery
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of thelnterior to BLM “to defer any processing of R.S.2477 assetions except in

cass wherethereis a demonstrate compelling and immediate resl to make

such deteminations.”
(ReplyBrief of Appellants Kanend Gafield Counties, filed Sept. 17, 2004, $outhern Utah
Wilderness Alliance v. Beau of Land Managemég Case No. 04073, at 6 (footnote omitted)
(quotingInterim Depamental Policyon Revised Statute 2477 2 (Jan. 22, 1997)).) Adunties
also noted that “[i} 1992, the Deptment of the terior poposed nevsubstantive standards a
well as aprocess for reognizing rights-of-wg. Seeb9 Fed. Rey. 39224-25, (1994). Congress
not only declined to authorize thosestandards and procedures, but as BLM notes, prohibited their
adoption.” (d. at 9.}*

Based upon its reviewf the statutoryramework ad longstandinghistorical agncy

practice, the court of appeals agreed with the Counties that the BLM does not have pimary

jurisdiction to determine thevdidity of R.S.2477 right-of-way claims:

Has reountedby the court d appeals:

In 1994, eighteenyeas after R.S. 2477 had beenrepealed,theBLM changed course and proposed
comprehensive regulations govening R.S. 2477 rights of way. See59 FedReg.39216,3921927
(1994). Theserules proposed, for the first time, anadministrative procedure by which the BLM would
adjudicate the vaidity of R.S. 2477 claims. Corgress esponded with an appropriations grovision
prohibiting the Departentof the Interior from isauing final rules gverning R.S.2477:

No final rule or regulation of any agency of the Federal Government pertaining to
therecanition, management, or validity of a right-of-way pursuart to Revised
Statute 2477 (43 U.SC.[8]932) shal take €fectunless expressly authorizedby an
Act of Congress subgquentto the daé o enactnentof this Act [Sept 30,1996].

U.S. Deparmentof the Interior and Rehted Agencies’ AppropriationsAct, 1997,8 108,enaced by
the OmnibusConlidatd AppropriatonsAct, 1997,Pub.L No. 104208,110 Sat 3009 (1996).

SUWA 425 F.3d at 756 (footnote omitted). The Counties ague that this 1996 enactment “absolutely and directly
prohibits the FederaDefendans$ from ad@ting anyfinal rule a regultion pertining to the managemendf R.S.2477
rights-of-way. The Fedeal Defendanss' auhority to manage thepublic lands endsattheedge o suchrights-of-way.”
(Counties’ Mem. At 18.) This court has not been persuaded by this reading of the 1996 legislaion. See, e.g, United
States v. Garfield County, 122 F. Supp. 2d 1201, 1235-41 (D. Utah 2000). Nor has thecourt of appeals. See, e.g, SUWA,
425 F.3d at 745-49.
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In sum, nothing in the terms of R.S. 247\7eg the BM authorityto make
binding deerminations on the validitgf the rights of waygranted thereinder, ad
we deline to infersuch authorityrom silencewhen the staite crates no
executive roledr the B.M. This decision is reinfoed bythe longhistoryof
pradice underthe statute, duringrhich the B.M has consistentldisclaimed
authorityto make bindinglecisions on R.S. 2477 rights ofywandeed, thee
have ben 139 pass of pratice undethe statute—110eas while the statute vga
in force, and 29 years since its repeal—and the BLM has ot pointed toasingle
casein which a ourt has dedrred to a bindingletemination bythe BLM on an
R.S. 2477 right of wa We conclude thahe BLM lacks primay jurisdiction. . . .

SUWA 425 F.3d 5757. At the same time, thewrt of appals aknowledgd the BM’s
authorityto make non-bindin®.S. 2477 right-ofvay deteminations for its own internal
purposes:

This does not mean that th& R is forbidden fom determininghe

validity of R.S. 2477 rights of way for its own purposes. The BLM has dways

had this authority It exercises this authoritg what it calls “@ministative

deteminations.” h its 1993 Report to Congg, the Depément of the riterior

explained thet the BLM had developed “procedures for administratively

reamgnizingand . . . reord[ing] this information on the land statusomts.” 1993

D.O.l. Report to Conggss, at 25. Tise proedure “are not intended to be

binding, ora find agencyaction.” Id. Réaher, “they are recognitions d ‘claims

and ae usetil only for limited purposes,hamely for the gencys internd

“land-use planningpurposes.”’ld. at 25-26. . . .

Id. (footnote omitted).

In this case, the Megment Plan plainlyefiects the viewasseted bythe Counties and
adopted byhe Tenth Circuit irBUWA that the find, binding deermination o the Counties’ R.S.
2477 right-of-way claims is a matteiof the ourts, not the BM.

The déendants point outhat nothing in EPMA imposes an afimative le@l dutyon the
BLM to make administrative tierminations of all unsolved R.S. 2477 right-efiay claims as

part of theplanningprocess, or otherwiseNor dos anyregulation promulgged bythe hterior

Depatment. Thentervenor-Ddendants argie that “[b]Jecausao statute or gulation imposes
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such a duty— and beause aourt maynot impose an R.S. 2477-investigation doityts own
credion — the Counties claim” must fail. SUWA Mem At 3 (citing YankeeNuclear Power
Corp. v. Naural Resaurces Defense Cowndil, 435 U.S. 519, 524 (1978Y).

The Counties respond theuch a dutyevetheless “is wk established,” citingo severh
opinions d the Interior Board of Land Appedals and afootnoteto the Tenth Circuit's SUWA
opinion. (Counties Mem at 19 (citing Charles WNolen 168 IBLA 352, 259, 2006 WL
1644644 (2006); Coutney Ayers, 122 IBLA 275, 278 (1992); Leo Titus ., 89 BLA 323, 338
(1985); Homer D Meals 26 IBLA 281, 83 I.D. 315 (1976); SUWA 425 F.3d 5757 n.12.) Yet
the BLA opinions cited bythe Counties involve the administrative detegration of R.S. 2477
claimsin the context of trespass poceedings a road dosure protests not sua onte
deteminations as part of thggancys own planningprocess.

Charles W Nolenarosefrom a pivate protst of the intendedlasure of nads locted on
public lands near Roswell, New Mexico under aBLM Route Designation Plan. The IBLA
explained that it has

held that the nekto consider wheer lands g within the purview of R. S. 2477

arises wen B.M has an administrative corgrn” that require inquiryinto the

status of alaimed R. S. 2477 right-ekay. Southern Utah \Wlerness Alliance

111 BLA 207, 213-214 (1989)Review is apmpriate in cass wherea

detemination would be helpful in the administration of the public landed

Titus, Sr., 89 IBLA 323, 338, 92 I.D. 578, 587 (1985). Such review is necessary,

we hare expressiheld, whends in the instant casg is asserted thd&LM has
closed a R. S. 2477 right-ofvay. SeeHomer D Meals 26 BLA 281, 83 ID.

12Theseql.ence now urged by the Countieswould have raised practical concansaswell. The 096 Preddertial
Praclamaion mandatedthatthe Secretary of theInterior “shal prepae, within 3 yeass of this dae, a managgement plan
for thismonument and $all promulgate such egubtionsfor its managemenashe deems apppoiate.” Proc. No. 6920,
61 Fed.Reg 50225, 110 Sat 4564. If theBLM had procealedasthe Countiesnow sugged—adjudicatng all title issues
arising from unreslved chims d R.S. 2477 o other iights-of-way befae formulating the managememlan fa the
Monument—it seems dabtful thatthe BLM could hawe metthe hreeyear panning deadine expicitly set by the
President.
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315 (1976); accord, Bear Rive Dewelopment Corp.157 BLA 37, 59 (2002) AJ
Burski, concuring). Appellant protsted that BM was closingoads thatHave
met the ateria and the reognition of the diffeent agncies as public [R. S2477]
road esemats.” (AR 5-2.) BLM acwordindgy undertook to réew wheher the
roads closed by its RDP wee within the purview of R. S.2477, concluding in its
EA that theywere not. . . .

Homer D Meals similarly arosein the context of an individual protest to aMlroad dosure;
the BLA conduded that BM determination of th@ossible exstenceof such aight-of-way was
necessay where aroad dosure proposed by BLM was protested because theroad was daimed to
be a publicoad esthlished under R.S. 2477, ragng tha this was a speéal circumstance of
“administrative concern” which could judify theeffort and diffi culty necessaily involved in
makinga detemination normallyreseved to the stateourts beause it is appropriate thahe
Bureau review the propriety of its actionsfor its ownpupose. . . .” Id. at 26 BLA 298-99, 83
1.D. at 323 (mphasis addedf

In Coutney Ayers, the gppellant raised his RS. 2477 claim as addense to acivil trespass
penalty:

Although theDepatment ordinaity will not attempt to adjudicate whethe

an R.S. 2477 rightf-way has bee created, beausesuch a deision involves

guestions of state law, tifie question whethauch aight-of-way exigs cannot

reasonablybe avoidd in the ordinarycourseof administration of the public lands

it mustnonetheless baealt with. Seéeo TitusSr., 89 BLA 323, 335-36, 92.D.

578, 58 (1985); Nick Dire, 55 BLA 151 (1981). h defense aginst the

assessment of pass perities in ths caseappellant ha squarky raised the
issue whethethis 1,000-foot longaad junction is an R.S. 2477 rightoy.

Bt also gpears significant that Meedsinvolved the question of whether an R.S. 2477 right-of-way existedon
Oregon and Caifornia (O&C) rewesed lands. Generaly, rights under RS. 2477 were acquéd without anyacion on the
part of the Federal Government, seeUnited Sates v.9,94771 Acres oLand 220 F. Supp. 328 (D. Nev. 1963), but in
1957 the Department had adopted regulations formerly codified at 43 CFR 2822.1-2 (1976)) which required thefiling of
an application as aprecondition to obtaining an R.S. 2477 right-of-way over O& C revested lands. Meedssimply held
thatBLM should examne he quesbn of whether an RS. 2477 ateadyexisted (which would male BLM'’s closure d the
road erroneous) and, if not, whether it shoud accept an application to allowthe initiation of swch rights urder R.S. 2477.

Of course, Meedswas decided before R.S. 2477 was repealed by FLPMA.
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Because BLM regjected his contention tha the road goproach he bult was a

reanstruction of anxasting public hig\waywhen the ®spass p®lty was

asseseal, we will examinetheevidence hehas dfered to show tha this road weas a

highway befoe 1976 wha R.S. 2477 was repked byFLPMA. . . .

122 BLA at 278. ThdBLA affirmed the pealty assessment, cdnding that the ppellant had
not shown historical diwity that “amounts to the eation of goublic highway under Montana
law.” 1d. at 281.

In eat casecited bythe Counties, then, theL®B1 was cdled upon to make an
administrative detenination of an R.S. 2477 claim in the particidad contexof an individual
dispute over apecificroad. ThdBLA has noted thadoing so rpresats an exception to the
Depatment’s geneal policy of giving deferenceto the courts in makinguch deteminations.
See, @, Sierra Cluh 111 BLA 122, 128-29 (1989)The Depatment has gneglly held that
the prope forum for adjudicéing the &istence ad scope oR.S. 2477 rights-ofvayis a court of
appropiate jurisdiction in the state in which thead is locaté. Leo Titus ., sypra at 337, 92
I.D. & 586-87. However, an exception has been recognized where adeermination by BLM is
necessay to facili tate proper administration o the public lands”); Leo Titus ., 89 BLA 323,
337-38 (1985); see geneally Bear Rive Dev. Corp, 157 BLA 37 (2002). Ad the Counties
asseted the soundness of thaew bebre thecourt of @peals a reently as theSUWA case"

The Counties complain that therisportation and @ess setions of the Mangement

Plan leave dl of thar unresdved RS. 2477 right-of-way claims in gatusquo—tha is,

unresolved Yet mantaining thestausquo as tournresdved daims, without more, cannot cause

14Indeed,in SUWA, the Counites agued hatthe BLM canna male valid admhistrative deerminaionsof R.S.
2477 rpht-of-way claims becaus the agncyhasno formal procedure m place fa makng them. (Subgitute Opening
Brief of Appellants Kane and Grfield Countes,filed Juy 2,2004,in Souhern UtahWildernes Alliance v.Bureau of
Land Managenent Case M. 04-4073,at20-26; Reply Brief of Appellants Kane and Grfield Countes,filed Sept17,
2004,in Souhern UtahWildernes Alliance v.Bureau ofLand Managenent Case M. 04-4073,at1823)
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the Couwnties adiscrete injury-in-fact suficient to &ford them sending to dhdlenge thevdidity
of the Mangement Plan undehe APA.

A road dosure affecting a specific routeclaimed tobean RS. 2477 rnight-of-way invites a
protest, an @ministative gpeal, orthe commenement of acivil action, as theases tted bythe
Counties suggst. h SUWA the cour of appals reminded th€ounties that “the burdeof
proof lies on those pies ‘se&ing to enforce rights-of-wa against the fedal government.”
425 F.3d at 768 (quoting Southern Utah Wderness Alliance v. Beau of Land Managemg
147 F. Supp. 2d 1130, 1136 (Dtati 2001)).

This dlocation of theburden of proof to the R.S.2477 claimant is

consonant with fégerd law and &deal interests. As the district court noted,

“[T] he esthlished rule [islthat land gants ae construd favomblyto the

Govenment, that nothing [gsaes except what is coryeel in clealangiage, and

that if therearedoubts theyareresolved ér the Govenment, not aginst it.” 147

F. Supp.2d at 1136 (quoting Watt v. Western Nuclear,rc, 462 U.S. 36, 59, 103

S.Ct. 2218, 76 L.Ed.2d 400 (1983), in turn quoting United States v. Union Pac

R.R. C0.353U.S. 112 116, 77 SCt. 685, 1 L.Ed.2d 693 (1957)) (brackets in

district court opinion). Other courts have gpplied this ruleto R S. 2477 cases,

Adams v. United State3F.3d 1254, 1258 (9%th Gir. 1993); United States v.

Balliet, 133 F. Syp.2d 1120, 1129 (W.D.Ark. 2001); Fitzgerald v. United States

932 F.Supp. 1195, 1201 (Dria. 1996), and wegree . . .

Id. a 769. Itisfor the Cowunties & RS. 2477 daimantsto dep forward and pursuethar
unresdved RS. 2477 daimsin aproper forum, demorstrating the higorical existence of rights

of-way that theynow asserto exst.’* In the meantime, the Countiessartion of R.S. 2477

claims byitself cannot érestall the BM implementation of the traveoute sytem formulated

15T he SUWA court noted that “[t]h e burden may be different in cases where the R.S. 2477 claim has previoudy
been adjudicated,or where ther is a fedeal disclaimer of interes, memorandum of understandng, or other
administrative recognition. We have no ocasionin this @aseto opine on the legd effect of suich administrative
determinations.” 425 F.3d at 769 n.20. In this case the Counties’ acknowledged R.S. 2477 rights-of-way, e g., the Burr
Trall, are depictedasroadson Map 2of the Management Plan,while the Counties unrelvedR.S. 2477 rights-of-way
purportedly are not.
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throudh its internd planning pocess.SeeCharles WNolen 168 BLA 352, 2006 WL1644644
(2006); Rainer Huck 168 BLA 365, 2006 WL1644645 (2006)‘BLM did not need to déde
thevdidity of theR.S.2477 assetions inorder to mée its route designations, especially since it
did not intend itaanalysis to affecanyR.S. 2477 validy deteminations and indicated that the
Plan would be adjusted toflect anyR.S. 2477 decisions.”)

The Counties express comg@bout pgorming maintenace ad construction wdron
their clamed R.S. 2477 rights-of-ay in potential conflict with the terms of tiManagement
Plan. The Mamgement Plan contemplaenaintenane wok on roads dagnaded as bpen”
within the Monument® Should the Couigs wish to perfan work beynd simple maintenance
on its claimed R.S. 2477 rights-afay, the cour of appels outlined the prefred appoach:

[W]hen the hdder of an RS. 2477 right of way across tdera land proposes to

undert&e anyimprovements in the rdaalongits right of way, beyond mere

maintenance, it mug advise thefederal land management agency of tha work in
advance, dfording theagency afair opportunity to carry ou its ovn duies to

18rhe manterance provision ofthe Planreals:

M aintenance

TRAN-7 With the exceptin of those £gmens listed bebw, open rautes maybe mantained wihin the
disturbedtravel surfaceareaasof thedae d this Plan;nowidering, passing lanes, or othertravel
surfaceupgrades could occur. Deviationsfrom the curentmantenancelevels will beallowed as
follows (subpectto WildernessStudy Area hterim ManagemenPolcy, BLM ManualH-355041):

* Hole4n-theRock Road:Allow stabilizaton of washout prone areasprimariy along the
souheasternend, o prevem eroson ard sedment loading n dranages.

« Smoky Mountain Road: Allow stabili zation in the Alvey Wash section to prevent erosion
and sedment loading n dranages.

« Cottonwoad Wash RoadAllow stabilizaion of washout prone areasprimariy along the
souhern secion, to prevein eroson ard sedment loading h dranages.

« Skuumpah Road: Allow new crossing for safety at Bull Valley Gorge and stabili zation of
washaut prone areasprimarily along the nathern ction, to preventercsion and ediment
loading n dranages.

(Grand Stircase-Escahnte Natonal MonunentApproved Minagenent Plan/Record ofDecision, ch.2,at47)
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detemine whethethe proposed improweent is reasorde and neessay in light

of the tralitional uses of the rigs of wayas of Otober 21, 1976, to study

potential efécts, ad if appropiate, to formulatelternaives that servéo protect

thelands. Theinitial determination of whether the construction work falls within

the scopef an etablished rigt of wayis to be made bthe felerd land

mana@ment agncy which has a obligdion to render its desion in a tinely and

expeditiousmanner The gencymaynot use its authorifyeither bydelayor by

unreaonable disappwal, to impair the rigts of the holder athe R.S. 2477 right

of way. In the event o disagreement, the paties mg resat to the courts.

SUWA 425 F.3d & 748 (footnotes amitted). The Tenth Circuit’s presaiption as tohow to
proceed, in turn, is buttressed hjtah law: in 1993, the UtaLegslature eneted the
Rights-ofWay Across Fedeal Lands At¢, Utah Code Ann. § 72-803, which provids that
“[tIhe owner of an RS. 2477 right-of-way and theowner of the sevient estae shall exercisethar
rights without unreasonabigterfering with one anothet Id. & § 72-5-303(2). If thereis
genuine doubt cormrninga paticular roal, the samegproad could be take as to maintenaec
work as well.

The Counties magot shift their burdensaR.S. 2477 claimants or shortcut the exgst
processes for deermining thar urresdved RS. 2477 daims by inssting tha the BLM import its
preliminary road inventory work onurresdved RS. 2477 daimsin 1991 and 193 into its
planning process in formulating the 1999 Management Plan. To say that it was arbitrary,
capricious a an aéuseof discretion for the BLM notto do 90 would be to kind theagency in
1999 to preliminanadministrative R.S. 2477 determinations made in 1991 and 1989Brexer
finalized—determinations that lefinition cannot béinding on the gurts or the paies.

The Counties suffed no discete injuryin-fact to their le@lly proteded intersts flowing

from the fict that the BM did not incorporatéts earlierroad invatory work into the
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Management Plan in 1999—at least in theHan that the Counties would havefpreed!’
Therdore, theylack standindo challeng the Mamagement Plan on that basis, and the
defendants’ motions should beagrted &least to that exint.

“Injury-in-F act” and BLM Restrictions on Off-Highway Vehicles

The Counties’ allegtion that the Margement Plan’s i&riction on the use of bf
highway vehicles an roadswithin the Monument infringes an the Counties’ right to regulate thar
own RS. 2477 rightsof-way assets an injury-in-fact to thar legally protected interestsin those
rightsof-way. But the ddfendants correctly pant ou that the “legally protected interests’ in
guestion ar@roperty rights ostensiblyested in the Counties loperdion of the statute, and
disputes ancerning property rightsonfedera land mug bebrought into federa court pursuant to
the Quiet Title At, 28 U.S.C.A. § 2409a (2006), not the Administrative Ritaoe Act. See
Block v. Nath Dakota, 461 U.S. 273, 284-85 (1983); Southwest Four Yeel Drive Ass'n v
Bureau of Land Managemg 363 F.3d 1069, 1071 (10th Cir. 2004); Rosette, Incv. United
States 141 F.3d 1394, 13997 (10th Cir. 1998). This is no less true véharplantiff alleges
tha the existence of an RS. 2477 right-of-way invalidates an agency’s decision to dose or limit
the use of @aoad. SeeSouthwest Four Weel Drive Ass’n vBureau of Land Managemig 271 F.
Supp. 2d 1308, 1310-11 (D. N.M. 2008}'d, 363 F.3d 1069, 1071 (10th Cir. 2004); cf.
Shawnree Trail Conservancy v. United Sates Dept. of Agriculture, 222 F.3d 383, 38&7th Cir.

2000),cert. denied 531 U.S. 1074 (2001).

Y TheCounties asertion thattheBLM's preliminary roadinvenbory work in 1991 and 193 indicaed“that
apprximatly 75%to 85% of the Garfield and Kane Cougtrights-of-way would be admistratively deermined b be
R.S. 2477 rights-of-way” is growunded upon the Declaration of Brian B. Bremner, but is gainly hearsay. (SeeDeclaration
of Brian B. Bremner, filed June 16, 2006 (dkt. no. 31), at 4-5 1 12 (Through my work with BLM stdf, | learned that . . .

)
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The Couwnties’ dlegations concerning injury-in-fact to thar “valid existing rights’
resultingfrom the Maagment Plan’s OH\estridions necessdy implicate questions of title,
viz., the existence and higtorical scope of the Couwnties’ claimed RS. 2477 rights-of-way within
the Monument’s boundi@s. The Counties havmt pleaded theexising OHV claims under
the Quiet Title At, and to that extent, thegust be dismsed forwant of jurisdiction.

“Injury-in-F act” and Failure to Coordinate with Local Govemments

As pleaded, thedleged injury-in-fact flowing from the BLM’ s dleged failure to
coordinate theformulation of the Management Han with county officials and existing county
plans appars to be indistingishable fom that allegd with respect to the Plan’s s&riction of
off-highway vehicles otthe status of the Counties’ usodved R.S. 2477 claims witiihe
Monument. $eeFirst Amd. Cmplt. at 19-21 1 558.) Thesallecations thus cannot caaf
standingupon the Counties or jurisdiction upon this court whkeesame hmalreay been dund
to be lacing.

The Maragamen Planitself envisions coordination asa process that continuesthrough
implementation of the Plan:

Relationship to Other Agency Plans

Local, State, othdfederd agencies, and hdian tribes in the immediategon

routindy prepare planstha esteblishgods and direction for land use, economic

development, or resaurce management within thar jurisdictions Many of these

plans beadiredly on or ae significantly affected by BLM plans for manging

public lands. Undethis Han, BLM will collaborate wth such agncies and tribes

on planningmplementation and &eving consistencyvith other appoved plans

to the extert that they are deermined consigent with federal laws, regulations,

and policies. Therinciples of ommunitybasel planningwill be emploed

where timing, muud interest, and the availability of rescurces ae gppropriate to

address economic,@logc, and land usessues of corern. Thefollowing list of
plans relées to the managnent of lads in or around th®lonument and will be
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given consideration as implementation proceeds

* Bryce Cayon National Park éneal Manaement Plan

* Capitol Reef Naonal Park Genal Mangement Plan

* Glen Cangn National Re@aion AreaGeneal Mangement Plan
* Dixie National erest land and ReourceManagment Plan

* Gaffield CountyGeneal Plan

» KaneCountyGeneal Plan

» KaneCountyWater Conservacy Master Plan

(Grand Staircase-Estante NationaMonumat Approved Mnagemat Plan/Record of
Deasion, ch. 3, at 74.)This suge@sts that the Counties’ “le®f coodination” claim mayfail for
lack of ripeness & well.

Ripeness & the District’s Water Diversion Claim

Besides the R.S. 2477 right-efay and OHVtravd restriction issues, the Counties
challeng portions of the Maagement Plan that dewith the diversion of wier within the
Monument’s boundarge stating that[f]n geneal, proposks for divertingwaterout of the
Monument will not be permitted. Egptions could benade a discussed pv@usly in WAT-[1]
of the Water sgtion of this chaptet (Grand Staircase-Esdante NationaMonumeat Approved
Managenent Plan/Record of Dxsion, ch. 2, at 49 AND-4.). The Plars watersection
elaborates m the pant:

In geneal, diversions of wir out of the Monunté will not be permitted.

Thereis an exighg smdl-scale divesion of goundwaer out of the Monum#

for the domstic watersupplyof the narbytown of Hearieville. This Plan does

not prohibit the continuation o this diversion, nor its expangon, if necessaly, to

meet the municipal mels of populationr@wth in Henteville. Any proposed ng

groundwder divesion to meet Hennalle’s municipal needsauld be apprved,

consistent with the Plan, if the BLand the Uth State Enmeercomplete goint

armalysis to determine that such development would not adversely impad springs

or other vaterresouces wthin the Monument, and the BLcompletes the ustua

NEPA andysis Exceptions auld be considered for other local comnunity
culinary needsif thegpplicant could demornstrate tha the diversion of water will
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not damag wder resource within the Monument or conflict with the obje@s
of this Plan.

(Id. a 329 WAT-1.) “Water may nat bediverted out of the Monument,” the Plan reiterates,
“except as decribed . . .dr the town of Knrieville or for othe locd communities if the
applicant denonstrates no &fct on Monument resoues.” (d., App. 2, at 85.)

The Counties submit that theaRl“pleces @ unauthorized burden on themova of
waterfrom the Monument. ni fad, as written, the Plan would prohibit diversion oftereor
commerdal or agicultural us¢’ and ‘is arbitray and caricious on its facé (Counties’ Man. at
20.) The 2claation of Michal Noel, fled June 16, 2006 (dkt. no. 33)vers that in Mayf
2006, the Kane Cowunty Water Consavancy District “suomitted an gpplication for a Title V right-
of-way to drill a 12-inch wk and to construct ancaess road, pipelineral eletircal sevice line
to conveywaterfrom the wdl to the District's dhnson Canyn Water sgtem.” (d. at 5 § 10.)
While the NokDeclaation rders to “[tlhe BLM’s appaent deision not to let the District divert
its water,”(id. at 6 1 13), th&LM had not formHy grantel or denid the District’s applicdon
as of the time ofhe &nuay 22, 2007 heamng. Sincethe heang, the paties have yen no
indication thet the BLM has acted upon the Distiict’s right-of-way application, ether to grant it
or denyjit.

The Counties seek injunctivelief egainst enfocement or implementation of the
“unauthorzed water divesion provisions of the Plan,” i{ist Amd. Cmpt. at 27 §3), but they
have not pleded an etual injuryin-fact resulting from the challengd provisions. Whd the
District’s right-of-way application renains pending-at least fora reasonablgeriod of

time—the claim that the wer divesion provisions of the Managent Plan opate to denyhe
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District’s right to use watepursuant to appli¢eons pending ere the Utah State Emggeer
appeas to be prmature. Asent well-pleded allegtions of eithethe B_M’s denial of the
District’s applicdion, or of a onceted rdusal to aton the part of thagencythat amounts to a
denial of th&application, this claim is noey ripe br adjudicéion in this proceding

For al of theforegoing reasans,

IT I S ORDERED tha the Federa Defendants M otion to Dismiss (dkt. na. 17) is
GRANTED IN PART, and (1) thelaintiffs’ adion for judicial review of theGrand Staircase
Escalate National Monument Appred Mangement Plan/Record @edsion pursuant to the
Administrative ProcedarAd, 5 U.S.C.A. 88 70&t seq(2007) & pleadd in the First Amendg
Complaint (dkt. no. 9) is DISMISSED for lad of standing to sue mncerning (i) the aencys
promugation o thetrangportation and access povisions d the Management Han without first
detemining the Counties’ unsalved R.S. 2477 right-efiay claims andi{) the aencys alleged
failure to coordinatehe provisions of the Magament Plan with localayernmat officials and
exiging plans; (2the plaintiffs’ daim that the traveand acess pdions of the Managment
Plan—and in particufathe restriction of the use abff-highway vehicles onw@ads within the
Monument—interfere with thar exercise of vdid existing rightsonR.S.2477 rights-of-way is
DISMISSEDfor lack of subject mater jurisdiction, and the plantiffs are hereby granted leave to
file an anended omplaint under the Quifitle Act as to the existencaé scope oR.S. 2477
rights-of-way within twenty(20) das of the ent of this Memorandum Opinion &rde; and
(3) the Kane CountyVater Conservacy District’s claim conerningthe diversion of waterout of
the Monument is BBMISSED as prematurand the District is hebygrantal leaveto file an

amendd complaint within twenty20) dgs of the enty of this Memorandum Opinion &rde;
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and
IT I S FURTHER ORDERED that the mtervenor-Ddendants’ Motion for lidgment on
the Pleading (dkt. no. 23) is GRANTEDN PART to the exdnt and ér the sameeaons as the

Feaderd Defendants’ motion to disims.

DATED this dayf June, 2007.

BY THE COURT:

Bruce S. Jenkins
United States Senor District Judge
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and
IT IS FURTHER ORDERED that the Intervenor-Defendants” Motion for Judgment on
the Pleadings (dkt. no. 23) is GRANTED IN PART to the extent and for the same reasons as the

Federal Defendants’ motion to dismiss.

DATED this 89 day of June, 2007.

BY THE COURT: /

ém M N——
Bruce S. Jerkins
United Sgates Senior Dlstrlct Judge
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